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Puito Coxe ads. Cuarues E. Breck. 


The date of an instrument in writing is only prima facie evidence of the time of its actual exe- 
cution. Parole evidence, when fraud or mistake is alleged, is always admissible to show 
when the instrument was in fact executed and delivered. 

When there is a composition with creditors, every security privately given to a particular cre- 
ditor, to induce him to sign the deed, is fraudulent and void. When the security is taken 
from the creditor himself, it is void upon the ground of duress, as well as of fraud. 

Such a security is not rendered valid by the circumstances that it could not operate to diminish 
the fund upon which the other creditors depend, nor to Jessen the ability of the debtor or 
other person liable, upon the composition debt, to meet its stipulated payments. 

The adjudged cases upon the subject, in England and in this state, examined and explained. 

Held, that the note in suit having been exacted by the plaintiff as the condition of his signing 

a composition deed, was founded on anillegal consideration, and wholly void. 

Motion for a new trial denied with costs. 


Tue facts of the case sufficiently appear in the opinion of the court. 
A. Crist, for plaintiff. 
C. F. Wetmore, for defendant. 


Durr, J.—We cannot suppose that the learned judge who tried 
this cause, when he instructed the jury to find a verdict for the de- 
fendant, meant to deny their exclusive right to decide upon the facts 
of the case, but in reality there were no facts in dispute, since the 
witness on the part of the defendant, by whom all the material cir- 
cumstances were proved, was not impeached norcontradicted. The 
fair interpretation of the judges’ charge, therefore, is, that assuming 
the truth of the facts to which the witness had sworn, the de- 
fendant was in law entitled to a verdict, and it is upon the propri- 
ety of this direction to the jury that the case, as presented to us, 
wholly turns. 

There is no weight in the objection that the evidence of the witness 
Barnum Cole ought tohave been rejected, as inconsistent with the rela- 
tive dates of the note in suit and the deed of composition signed by the 
creditors. The date of an instrumentin writing isonly presumptive evi- 
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dence of the time of its actual execution, and it is settled and familiar 
law, that this presumption, whenever fraud or mistake is alleged, may be 
contradicted by parole evidence; were it otherwise, were the dates and 
the contents of written instruments to be held in all cases to be con- 
clusive, relief upon the ground of fraud, or mistake would soon be- 
come an obsolete title in the law. The jurisdiction would continue 
to exist, but would be limited in its actual exercise to the rare cases 
in which the fraud is apparent upon the face of the instrument. - 

We shall, therefore, proceed to consider that which we have stated 
as the only question which the case presents, namely, whether the 
judge was right in saying to the jury that, upon the testimony, the 
note in suit was given for an unlawful purpose, and was, therefore, 
void. It is needless to repeat the facts upon which the question 
arises, since it would hardly be possible to state them more succinct- 
ly and clearly than they appear in the testimony of the witness. It 
is sufficient to say, that the note in suit was given to the plaintiff to 
induce him to sign the composition deed, and that this agreement was 
kept secret from the other creditors. 

The learned counsel for the plaintiff admitted the general rule as 
stated by Chief Justice Nelson, (10 Wend. 479,) namely, that when 
there is a composition with creditors, every security given to an in- 
dividual creditor for a iarger amount than the composition deed pur- 
ports to secure, and without the knowledge of the other creditors, is 
inoperative and void ; but he insisted that the rule is only applicable 
where the transaction operates as a fraud upon the other creditors, 
from its tendency to diminish the fund which the composition deed 
provides, orto lessen the ability of the debtor to meet its stipulated 
payments; and he urged that as in the present case these consequen- 
ces could not possibly follow, it ought not to be considered as em- 
braced within the general rule. Here the creditor relied for the pay- 
ment of the composition solely upon the notes of Barnum Cole, and it 
was assumed to be clear that the value of this security was not at all 
affected by the note given by the defendant to the plaintiff. 

Could we admit the premises cf the counsel—his exposition of the 
meaning of the rule—we should still be compelled to deny his con- 
clusion. Although the defendant was discharged from all direct lia- 
bility tothe other creditors, it by no means follows that the effect of 
the additional security which the plaintiff obtained from him, was not 
to diminish the value of that upon which these creditors relied. The 
defendant, as the notes of his brother, Barnum Cole, were given at his 
request, was bound to reimburse him, and, so far as his means extend- 
ed, was bound to supply the funds for the payment of these notes as 
they arrived at maturity. The ability of Barnum to meet the notes 
may have depended wholly or in part upon the monies which the de- 
fendant was expected to provide, and we have no right to say that 
the creditors did not look to the means, which the defendant was 
bound to place in the hands of his brother, as a portion of the security 
upon which they relied. Hence the note of the defendant, as it di- 
minished his ability to reimburse his brother, diminished in the same 
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proportion the value of the security which his brother gave to the 
creditors. 

It is needless, however, to dwell upon this topic. The argument 
of the plaintiff’s counsel is not only illogical in its conclusion, but is 
unsound in its premises. The wise and salutary rule which we are 
bound to follow, is far from resting upon the narrow foundation that 
the counsel sepposed. Whenever a composition is made with cre- 
ditors, every agreement or arrangement by which an advantage is 
secured to any one or more of the creditors, which is denied to others, 
is a frand upon the creditors from whom it is concealed, although it 
neither has, nor can have, the effect of depriving them of any portion 
of the amount which they had agreed to receive. It is in all cases 
the concealment of a fact which it was material forthem to know, 
and the knowledge of which might have prevented them from assent- 
ing to the composition, (Britton v. Hughes, 5 Bing. 466, opinion, Best, 
C.J.) Every composition deed is in its spirit, if not in its terms, an 
agreement between the creditors themselves as well as between them 
and the debtor. It isan agreement that each shall receive the sum, 
or the security which the deed stipulates to be paid or given, and no- 
thing more, and that upon this consideration the debtor shall be whol- 
ly discharged from all the debts then owing to the creditors who 
signed the deed. An additional security, therefore, secretly given to 
a particular creditor, violates the equality on the faith of which the 
other creditors consented to sign,, and when the security is taken 
from the debtor himself, it is inconsistent with the entire discharge 
which the deed purports to secure to him, and which, we are bound 
to presume, was contemplated by all who signed it. Hence either 
the composition deed itself, upon the ground of the failure of one or 
more of the considerations upon which it was tounded, or the private 
agreement which seeks to evade, and if valid, would defeat it, must 
be set aside, and sound policy and the principles of good faith plainly 
require that the latter course should be followed. It is perfectly just 
that every creditor who signs a composition deed should be estopped 
from setting up any private agreement repugnant to its terms or in- 
consistent with its intention and spirit, and we have no hesitation in 
holding that every private agreement which secures to a creditor any 
benefit or advantage whatever which is withheld from other credi- 
tors, is of this character, and consequently, that every security which 
isthe fruit of such an agreement is illegal and void. 

From the multitude of decided cases upon this subject, we shall se- 
lecta few, which will be found to sustain very clearly and fully all 
the positions that we have stated. 

Smith v. Bromley, (Douglas, 696, n.) is one of the earliest of 
these cases. The defendant had refused to sign the certificate of 
a bankrupt, until the plaintiff, who was a sister of the bankrupt, 
had consented to pay him a portion of the debt, and the action 
was’ brought to recover back the monies so paid. It was strongly 
urged upon the part of the defendant, that this payment was not 
a fraud upon the other creditors who signed the certificate, since 
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the money paid being that of'a third person, and the payment be- 
ing voluntary, there was no possible diminution of the effects of 
the bankrupt, which was the only fund upon which those creditors 
relied ; but notwithstanding this objection, the jury, under the di- 
rection of Lord Mansfield, found a verdict for the plaintiff; and 
in a subsequent case, (Jones v. Barkley, Douglas, 684,) the Court 
of King’s Bench adopted and followed his decision. Cecil v. Plai- 
stow, (1 Anstruther, 202,) the defendant had signed with all the 
other creditors a composition deed, by the terms of which, how- 
ever, the creditors did not agree to abate any portion of their de- 
mands, but only to receive the whole amount in successive instal- 
ments. The defendant inserted in the schedule annexed to the 
deed, only a portion of his debt, keeping back and concealing from 
the other creditors the residue of his demand, for which he had 
obtained from the debtor a separate bond. The Court of Exchequer 
held that the security retained was rendered void by the concealment, 
upon the ground that the concealment gave a superior advantage to 
the defendant, and was, therefore, a fraud upon the other creditors, 
and that in all cases a creditor who signs a composition deed is 
estopped from setting up any other claim or demand than that which 
is there disclosed. Cecil v. Plaistow was decided partly on the au- 
thority of Middleton v. Lord Onslow, (1 P. Will. 768.) In this case 
the creditors agreed to discharge the debtor upon receiving a certain 
proportion of their claims from the separate estate of his wife, with 
her assent and that of her trustees, but some of the creditors with- 
held their consent to the arrangement until they had privately ob- 
tained from the husband his notes and bonds for the payment at a 
future day of the balance of their demands, and upon the petition of 
the wife and her trustees these securities were ordered to be delivered 
up to be cancelled. It was said by the counsel for the plaintiff, that 
this case was not applicable, as the transaction was held to be void, 
not as a fraud upon the creditors, but upon the wife and her trustees. 
It is plain, however, that it was not otherwise a fraud upon them than 
as it prevented that entire discharge of the debtor which they meant 
to secure. The case is, therefore, a direct authority to prove that a 
creditor who has signed a composition deed, is not permitted by a pri- 
vate agreement with the debtor to take from him any security for any 
portion of the debt, which he has consented to release, but that full 
effect must be given to the release by declaring the security so taken 
to be fraudulent and void. Middleton v. Lord Onslow, in other re- 
spects, bears a close analogy to the present case. The composition 
deed and the security taken from the debtor were executed on the 
same day, and some of the latter were post dated, but they derived 
no protection from this circumstance, nor does it seem to have occur- 
red to the Lord Chancellor that it precluded an inquiry into their va- 
lidity. Knight v. Hunt, (5 Bing. R. 432,) is a remarkable case. The 
debtor compounded with his creditors for 10s. in the pound, for which 
he gave them his own notes, signed bythe defendant, as his surety. 
The plaintiff, who was a creditor for £300, refused to accede to the 
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proposed composition, until the brother of the debtor spontaneously 
agreed to supply him with coal equal in value to the residue of the 
debt. This agreement was not known to the other creditors, and 
was fully performed by the brother, by the delivery of the coal. The 
plaintiff then brought his suit against the defendant upon the compo- 
sition note, and the judges of the Common Pleas were unanimously 
of opinion that he was not entitled to recover. 

The grounds of the decision were, that the private agreement with 
the brother was a fraud upon the other creditors, and that the plain- 
tiff having received his 10s. in the pound in coal could not recover it 
again in money. The note had, therefore, been satisfied. The 
chief justice, (Best), in delivering his opinion, said, that it had been 
argued that the debtor was not injured, nor the fund for other credi- 
tors rendered less available, but while he admitted that these topics 
had been urged in some of the cases, he justly observed that it is 
always a material question whether the judgment of the creditors is 
not influenced by the supposition that all are to suffer in the same™ 
proportion. When, without any previous contract, a debtor having 
discharged his engagements under the composition deed, honorably 
adds the remainder, the case is clearly distinguishable, and wholly dif- 
ferent, from that where, by a previous express contract, the whole of his 
debt, or an equivalent, is secured to a particular creditor : evidently 
meaning that in the latter case the transaction is in its essence a 
fraud upon the creditors from whom itis concealed. It was said that 
this case is anomalous, and therefore of slight weight as an authority, 
but in truth it was only novel in its circumstances, and, as the chief 
justice remarked, was clearly within the principle to be extracted 
from analogous decisions ; and in the subsequent case of Britton v. 
Hughes, (5 Bing. 465,) this principle was stated by the same learned 
judge in the following terims: ‘* That upon a composition deed all the 
parties are supposed to stand in the same situation, and if there is 
any one of them who refuses to do so, he must announce it at the 
time.” 

The strongest cases as illustrating the extent to which this princi- 
ple is carried, and the last that we shall now cite, are Lecewster v. 
Rose, (4 East. 372,) and Sadler v. Jackson, ex parte, (15 Vesey, 52.) 
In each of these cases, a private agreement with a particular credi- 
tor was held to be void, although its effect was not to give to the 
creditor any larger sum than all under the composition deed had 
agreed to receive, but only to provide a better security for its even- 
tual payment. Here there was no diminution of a common fund, 
and no injury to the debtor, but the transaction was held to be void, 
upon the single ground that by its concealment the other creditors 
were deceived and misled. They had signed the composition deed 
in the confidence that under it the rights of all would be equal, and 
it was impossible to say that they would have signed it at all, had it 
been known to them that a better security was to be given to any one 
— than that which, by the terms of the deed, all had consented 
to take. 
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No addition can be made to the authority of these cases, when we 
state that in the first, the decision was pronounced by Lord Ellen- 
borough, and in the second, by Lord Eldon. 

The cases in our own reports, although differing in circumstances, 
coincide in principle with the English decisions. Those to which we 
would particularly refer are Payne v. Eden, (3 Caines, 213); Wig- 
gins Vv. Bush, (12 Johns. 309) ; and Russell v. Rogers, (10 Wend. 499.) 
In none of these cases, as we understand them, was the decision of 
the Supreme Court placed on the grounds that are now assumed to 
be the true and sole foundation of the general doctrine. In the last of 
them, Chief Justice Nelson cites, with marked approbation, several of 
the English cases, particularly Knight v. Hunt,to which we have refer- 
red, and he lays down the general rule in terms that plainly exclude 
the limitation to which it is alleged to be subject. 

Nor is this all. When an additional security, privately given toa 
particular creditor, is taken from the debtor himself, it is not mere- 
ly upon the ground that it is a fraud upon the creditors from 
whom it is concealed, that itis held to be void. The creditor 
who exacts such a security as the condition of his own assent to 
a composition deed, takes an unfair advantage of the distressed 
condition of the debtor. He is guilty of oppression and coer- 
cion. The unfortunate debtor is not a free agent, but is subjected 
toa moral duress, as odious to the law as the grossest fraud. It was 
upon this ground, and this ground alone, that Mr. Justice Buller 
placed his opinion in Cockshot v. Bennet, (2 Term R. 763,) using the 
strong language that the conduct of a creditor thus abusing his power 
over the debtor, “is equivalent to actual compulsion ;” and in Jack- 
son v. Lomas, (4 Term R. 166,) it was upon this ground that the 
opinions of all the judges were mainly rested. 

It is needless to pursue the discussion. It is the clear and inevita- 
ble result of the decisions, that where a composition is made with 
creditors, every security given to a particular creditor, not provided 
for in the terms of the deed, and not disclosed, is void as a fraud upon 
the creditors from whom it is concealed, and where it is taken from 
the debtor himself as a condition of his discharge, is void upon the 
ground of duress, as well as of fraud. Hence the direction to the jury 
in this case was exactly such as the law required to be given. 

The exceptions to the charge of the judge are overruled, and the 
motion for a new trial denied with costs. 


Franers Dominick v. Davin L. Sayre and others. 


Held, that a power to give certain real estate by deed or will to any of the male descendants 
of the family of the testator bearing the name of Dominick, was imperative, and created @ 
trust in favor of the class of descendants so designated. 

The word “family,” construed upon the authority and upon the intention to mean the children 
of the testator. They were the stock of descent, and their male descendants, bearing the 
surname of Dominick, the objects of the trust. 

Sections 95 and 100, in the article of Powers, in the Revised Statutes, did not introduce any 

new rules, but were declaratory of the doctrine which prior decisions in equity had esta- 

blished. ‘ 
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A power is always imperative, when its subject, i. ¢., the property given, and its object, i. e., 
the persons to whom it is given, are certain. 

The power is not to be construed as discretionary because the terms used are those of mere au- 
thority and not of direction, recommendation or request. Nor is it rendered discretion- 
ary by a right of selection given to the donee. It is still in equity a gift to all who are the 
objects of the power, liable to be altered and restricted by a partial execution. 

The construction of the power as a trust is not altered by the nature of the estate or interest of 
the donee. 

He may be a tenant for life as well as in fee. 


Tue facts and the points raised and argued are sufficiently stated in 
the opinion of the court. 


B. F. Butler, for the plaintiff. 


Chas. O’Conor, for the defendants. 


Dver, J.—Francis Dominick, deceased, by his last will and tes- 
tament, devised eight lots of ground in this city, which are particu- 
larly described in the will and the pleadings, to his daughter Marga- 
ret, during her life, and added to the devise these words: ‘ with 
power to give the same by deed or by will to any of the male de- 
scendants of my family of the name of Dominick, and their heirs.” 
The daughter, Margaret, by her will devised two of the lots to a ne- 
phew, who, subsequently to the execution of her will, died in her life 
time, and as by his death the devise in his favor became lapsed, the 
power given to the daughter, as to those two lots, remains unexecu- 
ted, and the question is, whether the power, as created, implied a 
trust the execution of which has devolved upon the court. In other 
words, was the power merely discretionary, or must it be construed 
as imperative? It the exercise of the power rested in the mere dis- 
cretion of the donee, it is a necessary consequence of the failure in 
its execution that an absolute fee is now vested in the heirs at law, 
or in the residuary devisees; but if the power, as imposing a duty of 
execution, is to be regarded as imperative, it has fastened a trust up- 
on the lands which we are bound to declare and enforce. 

The article of Powers in the Revised Statutes, declares that every 
power involves ‘a trust, when the disposition which it authorizes 1s 
limited to be made to any person or any class of persons other than 
the grantee of the power,” (§ 95, sub.1, R.S. 734,) and a subse- 
quent section provides that ‘if the trustee of a power with the right 
of selection shall die, leaving the power unexecuted, its execution 
shall be decreed in equity, for the benefit equally of all the persons 
designated as objects of the trust.” (§ 100, p. 735.) As the testator 
in this case died before the Revised Statutes were in force, these pro- 
visions are not applicable, as a positive law, to the construction of his 
will, but they are applicable if they are not introductory of new rules, 
but only declaratory of those which the decisions in equity had _pre- 
viously established. ‘That they were regarded by the Revisors as 
simply declaratory, we think is fairly to be collected from the lan- 
guage of their notes, and upon a careful examination of the cases we 
are satisfied that such is their true character, and consequently that 
they supply the rules which must govern our decision. 
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We deem it unnecessary to sustain this opinion by a minute and 
critical analysis of the numerous cases upon this subject which are 
to be found in the books, and most of which were referred to upon 

' the argument. It is not to be denied that the language of the court 
in some of these cases, favors very strongly the position upon which 
the learned counsel for the defendants insisted, namely, that words 
of mere authority or power are not sufficient to create a trust, unless 
the estate or interest of the donee in the property which is the subject 
of the power is commensurate with the power itself, and that where his 
estate or interest is less extensive, as where a tenant for life is autho- 
rized to dispose of the fee, the power is not to be construed as impe- 
rative, unless other expressions or provisions are. to be found in the 
will, manifesting the intention of the testator that it shall be executed, 
and therefore imposing its execution as a duty. But whatever sup- 
port these positions may seem to derive from the earlier cases—and 
it was upon these, chiefly, that the counsel relied—we apprehend 
that they are not only inconsistent with, but are distinctly refuted by 
the later decisions. In the earlier cases there is much confusion and 
uncertainty as to the proper construction of powers similar to the pre- 
sent; and of this no more striking proof can be given than results 
from a comparison of the decisions of Lord Hardwick in Harding v. 
Glynn, (1 Atk. 496,) and in the Duke of Marlborough v. Lord Godol- 
phin, (2 Ves. 61,) decisions which no effort of legal subtlety, as both 
Lord Eldon and Lord Cottingham have virtually confessed, has 
hitherto been able to reconcile. But the uncertainty in which the ear- 
lier cases involved the question, we are convinced, no longer exists. 
It was terminated, in a great measure, by the judgment delivered by 
Lord Kenyon, when Master of the Rolls, in Pverson v. Garnett, (2 
Br. Ch. Ca. p. 38.) It was terminated by the plain, broad and prac- 
ticable maxim which he there laid down, and which has since been a 

.guide to his successors, namely, that a power of disposition limited to 
a class, in all cases implies and creates a trust where the property which 
is given is certain, and the objects, (that is, the persons,) to whom it is 
given are also certain ;” evidently meaning, that where this certainty 
exists, the trust arises whether the words are those of positive direc- 
tion, or of mere recommendation, or mere authority. And the maxim or 
rule thus interpreted, we conceive to have been the basis of the de- 
cree that a trust existed in favor of those descendants who, in_that 
case, were the objects of the power. Lord Thurlow, in affirming the 
decree of the Master of the Rolls, which he did without hearing coun- 
sel in its support, expressed himself with his usual brevity and deci- 
sion, saying, “where the object and the property are both certain, 
the rule (i. e., that there is a trust) must be adhered to.” (2 Br. Ch. 
R. 230.) It is here proper to remark, that this general rule, although 
more clearly enunciated by Lord Kenyon, had been plainly recog- 
nized by Lord Thurlow in each of the previous cases of Harland v. 
Trigg, (L Br. Ch. Ca. 142,) and Wynn v. Hawkins, (Id. 1725) the 
trust in the first of these cases being held to have failed solely from 
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the uncertainty of its objects, and, in the second, from that of the 
property. . 

It is true, that in Pierson v. Garnett there were strong expressions 
in the will manifesting the desire of the testator that the power should 
be executed, and it is certain that in numerous cases such expres- 
sions, and many much weaker, are held to be imperative, that is, 
to impose a duty of execution; but it is equally certain that it was 
not upon the force of these expressions that either the Master of the 
Rolls or the Lord Chancellor laid the stress of his opinion. On the 
contrary, Lord Kenyon said, it would be lamentable if a distinction 
were to be raised upon slight words borrowed from the civil law, 
such a ‘* Peto, Rogo,” &c. ; and Lord Thurlow that the use of such 
words is only important as ‘‘ making a designation of the object,” the 
plain inference being, that such words are useless, if the “ designa- 
tion” is otherwise certain. It is, indeed, difficult to understand why 
the same effect should not be given to words of mere authority, or 
power, as to words of recommendation, entreaty, or desire. A pow- 
er positive in its terms and limited in its execution to a particular 
class, is not only sufficient, but it seems to us conclusive evidence of 
the desire of the grantor that it shall be executed. The desire of its 
execution can be the only motive for its creation, and if the mere 
wishes of a testator are to be followed as a law, it is surely immate- 
rial whether they are declared in terms, or collected by a necessary 
implication. 

There is another circumstance, however, which may be deemed 
important, which distinguishes Pierson v. Garnett trom the present 
case. The power was a power of distribution merely, without a right 
of selection. Hence, as all belonging to the designated class were 
entitled to a share under an execution of the power, it might well be 
construed asa gift to all, and therefore a trust for all, should the 
power remain unexecuted. But to the objection which this distinc- 
tion may be thought to create, the conclusive reply will be found in 
the cases to which we shall next advert. The first of these is Hard- 
ing v. Glynn, (1 Atk. 469,) in which the power which was held to 
create a trust in favor of the next of kin of the testator, was to give 
certain personal property to and among such of his relations as the 
donee of the power might think most deserving; words, which 
certainly give as large a discretion as those in the present will. We 
shall not, however, dwell upon this case, as it is briefly and imper- 
fectly reported, and, as we have already intimated, was contradict- 
ed and, as some have thought, overruled by Lord Hardwicke in the 
case of the Duke of Marlborough v. Lord Godolphin. Owing to 
these circumstances the authority of the principle upon which Hard- 
ing v. Glynn was decided, was for a long time in abeyance, but was 
fully restored and firmly established by the next case which we shall 
cite. A case which seems to have undergone as thorough and elabo- 
rate a discussion as any found in the Reports, and which in England 
has settled the law, that a power of disposition to a particular class, 
is a trust in favor of all belonging to the class, even when the power 

VOL. VIII. 36 
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is limited in its actual execution to such as the donee may select. 
This leading case, Brown v. Higgs, was first heard by Lotd Alvanley, 
when Master of the Rolls, (4 Ves, 708,) was re-heard, (5 Ves. 495,) 
by the same eminently learned and cautious judge, (such is the tes- 
timony borne by Lord Eldon to his judicial character,) was then 
heard on an appeal from the Rolls by Lord Eldon himself, (8 Ves, 
561,) and was finally carried by an appeal from his decree to the 
House of Lords, (2 Sugden on Powers, 276,) the original decree be- 
ing sustained and affirmed in each subsequent stage in the cause, 
The power in this case was created in terms of mere authority. “J 
authorize and empower.” It was given to John Brown, a nephew 
of the testator, to pay over the rents and profits of certain real estate, 
deducting prior charges, as follows: “To such children of my ne- 
phew Samuel Brown, as my said nephew John Brown shall think 
most deserving and will make the best use of it, or to the children of 
my nephew William Augustus Brown, if any such there are or shall 
be.” The donee of the power, John Brown, died in the lifetime of 
the testator, and the question was, whether by his death the devise 
had wholly lapsed, or the power was to be considered as a trust, the 
execution of which had devolved upon the court. 

The counsel for the defendant strenuously and very plausibly in- 
sisted, that the large discretion which was given to the donee, repel- 
led the presumption of a trust in favor of all the children, who were 
the objects of the power, since it was plainly not the intention of the 
testator that all should take. ‘The gift, as made by the testator, was 
not to all, but only to such as the donee might select, and, conse- 

uently, that no selection having been made, there was no gift at all. 
To declare a trust in favor of all the children was not to execute but 
to defeat the intention of the testator; nor was it possible for the 
court to make a selection; the power of doing so being a personal 
confidence reposed in the donee; a discretion which it was meant 
that he, and he alone, should exercise. 

The Master of the Rolls, in giving his opinion upon the rehearing, 
referred to Harding v. Glynn as exactly in point, remarking that the 
only distinction was that in that case these were words of request 
and desire, (5 Ves. 503,) and this distinction, in a subsequent part of 
his opinion, he rejected as wholly immaterial, (p. 596.) As to the 
construction of the power he held that all the children were to be 
considered as the objects of the bounty of the testator, and that the 
' power given tothe nephew, John Brown, was to be regarded as a 
power merely of selection. The gift was to all, although the donee 
of the power, in the exercise of his discretion, might limit it to some. 
The court could not take upon itself the exercise of a similar discre- 
tion, but could carry into effect the intention of the testator by de- 
claring a trust for all who were the objects of his bounty; and in 
several passages of his opinion the learned judge referred to Pierson 
v. Garnett, as having settled the principles by which he was govern- 
ed. 
The case of Longmore v. Brown, (7 Ves. 124,) preceded the final 
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decision of Lord Eldon in Brown v. Higgs, but it was decided upon 
the same principle and partly on the authority of the prior decree of 
Lord Alvanley. The power, which was given to executors, was de- 
clared in the will itself to be a trust, but the case is still important a's 
showing that where a discretion is given to the devisees of a trust’ 
power in the selection of its objects, if the discretion is not exercised, 
the'trust will be enforced in equity, for the equal benefit of ail to whom 
any portion of the property might have been given. The trust in this 
case was, that the executors should divide the personal estate of the 
testator to and amongst two brothers and a sister or their children. 
As the executors might have given a portion, or even the, whole, to 
the children, it was held that they were entitled to share equally with 
their parents, and the Master of the Rolls (Sir William Grant) de- 
creed a distribution per capita upon this ge His decision is, 
therefore, a pertinent authority to prove that a trust is not converted 
into a mere power by the non-execution of which it is defeated, by the 
addition merely of the right of selection. 

Brown v. Higgs has been followed in numerous cases, and particu- 
larly in Parsons v. Barber, (18 Ves. 475,) Prevost v. Clarke, (2 Mad- 
dox, 458,) and Forbes v. Ball, (3 Merivale, 437.) The first of these, 
Parsons v. Barber, was not cited upon the argument. It is a strong 
case, and the Master of the Rolls placed his Secision, most distinctly 
and emphatically, upon the plain and sensible rule of Lord Kenyon 
and Lord Thurlow, that a trust is raised whenever the objects and the 
property are certain. 

The cases that have now been cited leave unanswered only this 
single objection, that the construction which they follow is not appli- 
cable, when the estate or interest of the donee of the power is less ex- 
tensive than that which the power enables him to create. 

It is not easy to understand why this circumstance should be per- 
mitted to vary the construction of the power, since where the terms 
are the same, they would seem to afford the same evidence of the in- 
tention of the testator, whatever may be the nature of the estate. 
Whether it is annexed to a fee or to a life estate, as the objects and the 
property are certain, no reason seems to exist why the general rule 
should not be equally applied. In truth, the donee of the power is in 
both cases only atenant for life, since where a power annexed to a fee 
is construed as a trust, its necessary effect is to cut down the fee into 
a life estate. (Wright v. Atkyns, 17 Ves. 255.) But upon whatever 
grounds this objection may rest, it is met and refuted, like those be- 
fore stated, by express decisions. 

In Buck v. Wade, (3 Ves. & Bea. 198,) the testator gave a life es+ 
tate to his wife, with a power to dispose of one-third of the principal 
of his estate and effects among such of her relations as she might 
think proper. No objection was raised on the ground that she had 
only a life interest, and the Master of the Rolls decided, that as the 
power was not general, but was limited to a particular class, it cre- 
ated’a trust in favorof the next of kin of the wife. There were ex- 
pressions, however, in this’ will, (*‘it is my will and desire,”) that if 
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referred to the disposition to be made under the power—and the Mas- 
ter of the Rolls appears so to have understood them—were clearly 
imperative, and hence the authority of the decision, as bearing upon 
the question now under consideration, may be doubted. 

In Grierson v. Kersopp, (2 Kean, 653,) a life interest only was 
given to the widow of the testator, with the power to sell certain real 
estate, and to distribute the proceeds of the sale amongst the chil- 
dren of the testator as she might think proper. All the children 
died in the lifetime of the widow, and their personal representatives 
were held to be entitled, plainly upon the ground that they had a 
vested interest as cestuis que trust, which could not be defeated by'a 
failure in the execution of the power. It must be admitted, how- 
ever, that in this case also the terms in which the power was created, 
were such as plainly to impose a duty of execution. 

We have referred, however, to the two last cases as plainly con- 
tradicting, and therefore overruling, Crossling v. Crossling, (2 Cox, 
396,) and other similar cases, in which, although the terms of the 
power were certainly imperative, and were not denied to be so, yet 
in consequence of the failure in its execution, it was held that the 
fee descended td the heir at law, discharged from any trust in fa- 
vor of the objects of the power, and this upon the sole ground that 
the donee of the power had only a life estate. 

The cases we shall next cite, it will be seen, are not liable to the 
exception that the power was created in terms that rendered its exe- 
cution imperative. In Whetmorev. Trelawney, (6 Ves. 129,) the tes- 
tator gave to his wife the interest of certain stock during her life, with 
power to devise by her last will five thousand pounds of the princi- 
pal amongst her nieces. One of the questions was, whether this 
was a mere power, the execution of which was necessary to ena- 
ble the nieces to take any thing, or whether they had a vested inte- 
rest, independent of the power. This question, in the first part of his 
opinion, Lord Eldon refused to decide, yet in a subsequent passage 
he in effect decided it, by holding that had the wife died during the 
lifetime of the testator, the nieces would have been entitled to the 
£5000 at his decease, plainly meaning, would have been so entitled 
under his will, which they could only be by construing the power to 
the wife as equivalent to a gift to them; that is, by construing the 
power not as discretionary, but as imperative. : 

In Brown v. Pocock, (6 Sim. 257,) the words of the power are not 
recited, but they seem to have been those of mere authority, and it is 
plain that the donee had only a life interest. He was a mere annui- 
tant. The substance of his power, was to leave by will the moiety 
of £8000 in stock for the benefit of his wife and children, and the 
Vice-Chancellor was of opinion that it was a gift to them, subject to 
the execution of the power, and the power not having been well exe- 
cuted, he decreed that they were entitled to a moiety of the stock 
as joint tenants. The rext case is Grant v. Lyman, (4 Russ. 292.) 
The testator gave a life estate in leasehold property to his wife, with 
power to dispose of the same after her decease to any of his family 
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she might think proper. She made an appointment under the power 
to a relative of the testator more distant than the next of kin, and the 
Master of the Rolls held it to be a good execution of the power, but 
he also held, that had the power not been executed, the next of kin to 
the testator would have been entitled, which they could not have been 
unless the power was construed as raising a trust in their favor. And 
that such was his meaning isrendered certain by his referring to Hard- 
ing v. Glynn, in which this construction was adopted, as a control- 
ling authority. This case is also important as proving that the learn- 
ed judge disregarded entirely the supposed distinction between words 
of request and those of mere authority. It must be admitted, how- 
ever, that in this, as in the preceding cases, the objection that the do- 
nee of the power had only a life interest, was not distinctly raised, 
and therefore was not passed upon. 

But the objection was raised, and fully argued, in the next case, 
the last to which we shall refer, Burrough v. Philcor, (5 Mylne & 
Craig, 72,) a case which, we think, is in no respect distinguishable 
from the present, and the decision in which, if admitted to be iaw, 
and looking to the grounds upon which it was placed, is an answer to 
the entire argument upon the part of the present defendant. The 
power was given to a tenant for life, its terms were those of mere 
power, not of discretion, recommendation or request; and although 
it was limited in its execution to a particular class, the donee had an 
unlimited right of selection. It was a power to dispose of by will all 
the real and personal estate of the testator amongst his nephews and 
neices, or their children, either all to one of them, or to as many of 
them as the donee of the power might think proper. The counsel for 
the defendants relied upon each and all of the distinguishing circum- 
stances that have been mentioned, as proving that the power did not 
impose a duty of execution, but vested in the donee an absolute dis- 
cretion, wholly inconsistent with the supposition that the nephews 
and nieces, and their children, took any interest as cestuis que trust ; 
and the Lord Chancellor overruled all their arguments and objec- 
tions, by holding that the power was not discretionary but impe-. 
rative, and was in effect a gift to all the nephews and nieces, 
and their children, subject only to the power of selection given to 
the donee. The caseis very fully.reported, and the opinion of Lord 
Cottenham is particularly able and lucid, and leaves no doubt what- 
ever as to the true grounds of his decision. He remarked, (p. 95,) 
that much argument had been urged upon the ground that the donee 
of the power had no estate in the property under the will, beyond a 
life estate ; but that in his view of the case this was quite immaterial. 
It was not, indeed, one of those cases in which expressions are added 
as to the disposition of the property, that are held per se to fix a trust 
upon the gift, but that it was sufficient if a declaration was found in 
the will of who, in the events that had happened, were to be the cestuzs 
que trust, and when that is sufficiently expressed, it is immaterial 
whether the donee of the power be also a trustee, or whether the 
trust be vested in others; in other words, it is immaterial in whom 
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the fee is vested at the time the power is to be executed, if the per- 
sons to whom the property is to be, or may be, given by an execution 
of the power, are designated with sufficient certainty. There is then 
@ trust in their favor. 

In reply tothe objections arising from the unlimited right of selec- 
tion, and the absence of recommendatory or precatory words, his 
Lordship observed, that it was showr by the cases to which he had 
referred, Harding v. Glynn, Brown v. Higgs, and Wits v. Bodington, 
(1 Atk. 469, stated more fully from the Register’s book, 5 Ves. 501,) 
that when there is a general intention in favor of a class, and a par- 
ticular intention in favor of individuals of that class, to be selected by 
the donee of the power, and the particular intention fails from that 
selection not being made, the court will carry into effect the general 
intention in favor of the class. In every such case the power is so 
given as to make it the duty of the donee to execute it, and the court 
will not permit the objects of the power to suffer by his negligence 
in its execution, but fastens a trust upon the property for their bene- 
fit, (p. 92.) And after a careful analysis of the opinions of the 
Master of the Rolls, and of Lord Eldon in Brown v. Higgs, his 
Lordship arrived at the conclusion that the general intention of the 
donee of the power to give toa class is in all cases sufficiently proven, 
when an authority and power are confided of selection and distribu- 
tion, (p. 94,) thus plainly saying, that words of mere authority have 
the same efficacy in creating a trust, as a positive direction. The 
words, in their ordinary acceptation, may be discretionary, but in a 
Court of Equity are mandatory. Connect together the several pro- 
positions in the opinion of Lord Cottenham, and they will be found 
to correspond exactly with the provisions of the Revised Statutes, 
that a power is always a trust, when a disposition is limited to be 
made toa class; and that if it is accompanied by a right of selec- 
tion, and remains unexecuted, its execution must be decreed in equi- 
ty, for the benefit equally of all who are its objects. 

It was true, as was argued by the learned counsel for the present 
defendants, that in Burrough v. Philcox, the Lord Chancellor refer- 
red to other expressions in the will of the testator which he regarded 
as imperative, but it is certain that he referred to them only as forti- 
fying the conclusions on which he -had before rested, and not as ne- 
cessary grounds of his decision. Had no such expressions or provi- 
sions been found in the will, he would have pronounced the same de- 
cree. 

Upon the authorities, and for the reasons that have now been sta- 
ted, we are clearly of opinion that the power in the will of the testa- 
tor, Francis Dominick, created a trust which we are bound to en- 
force, and had there been no previous cases upon the subject, a just 
regard to the intention of the testator would have led us to the same 
conclusion. A power, when the disposition which it authorizes is 
limited to a particular class, unless its execution is made in terms to 
depend upon the mere discretion of the grantee, always creates a 
reasonable presumption that the grantor means that it shall be exe- 
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cuted, and his intention thus ascertained, a court of equity is bound 
to effectuate by construing the power as imperative. It remains, 
then, only to inquire how and in whose favor the trust we have de- 
clared is to be executed. Its objects are the ‘male descendants, 
bearing the name of Dominick, of the family of the testator.” The 
word * family” is exceedingly vague and indefinite ; so much so, that 
upon the sole ground of the uncertainty of its application, Lord 

hurlow, in Harland v. Trigg, (2d Brown’s Ch. Cas. 142,) refused 
to decree the execution of a power as a trust; but his decision is not 
very consistent with subsequent cases, and it may now be considered 
as settled, that it is the duty of the court to give, if possible, a defi- 
nite meaning tothe ambiguous term “ family,” by a reference to 
the context of the will, and to the relative situation of the testator. 
Thus, where the trust related to real estate, the family of the testator 
was held by Lord Eldon to mean the heirs at law, (Wright v. At- 
kyns.) In Grant v. Lyman, where the trust was of personal property, 
and the testator died without children, it was confined to his next of 
kin. In MacLerath v. Bacon, (5 Ves. 159,) a power of appointment 
for the benefit of a married woman and her bmily, was construed, 
upon the whole will, to include her husband, and an appointment in 
his favor was, therefore, sustained ; and in Barnes v. Vatch, (8 Ves. 
604,) a disposition in favor of the families of certain persons named 
in the will, was restricted to their children, exclusive of the parents. 
We agree with the counsel on both sides, that it is proper to adopt 
this restricted interpretation in the present case, pod therefore hold, 
that by the “ family” of the testator, his children only are meant. In 
construing the power, the children are to be considered as the stock 
of descent, and their male descendants bearing the surname of Do- 
minick, the objects of the trust. 

In England, it is settled by several decisions, that where a power 
is given to distribute personal property among the relations of the 
testator, with a right of selection, although the donee may execute 
the power in favor of any relative, however distant, of the testator, 
yet if its execution devolves as a trust upon a Court of Equity, it will 
be confined to the next of kin entitled to take under the statute. 
Harding v. Glynn, Grant v. Lyman, Cole v. Wade, (16 Ves. 27); 
Mason v. Savage, (1 Schoales & Lefroy, 112); and it occurred to us 
upon the hearing, that governed by analogy, it might become our 
duty to declare, that only those male descendants are entitled who 
at the death of the donee of the power were competent to take under 
the statute of descents, and that in fixing their relative shares, they 
must be held to take per sterpes and not per capita, but upon further 
consideration we are satisfied that the reasons which led to the adop- 
tion of the rule in respect to relations, have no application to the pre- 
sent case, and that the supposed analogy does not exist. The exe- 
cution, as a trust, of a power to distribute among relations, if the term 
were held to include all related by blood to the testator, would be 
impracticable. There are no means by which the persons so entitled 
can be ascertained, and the gift would be void for uncertainty. (2 
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Br. Ch. Ca. 127; 4 Russ. 272.) But, as Lord Thurlow has observ- 
ed, there is no such hazard when the power is limited in its execu- 
tion to the descendants of a testator, or of any other living person, 
The persons constituting the class may then, without difficulty, be 
ascertained, and the number will usually be less than of the next of 
kin of a person dying without children. (2 Br. Ch. R. p. 231.) We 
therefore decide that all the male descendants of the children of the 
testator, bearing the name of Dominick, who were living at the death 
of his daughter Margaret, were entitled, as objects of his trust, to equal 
shares as tenants incommon. We have found only three cases in 
which a disposition under x power was limited to be made to a class 
of descendants eo nomine, and in each of these it appears to have 
been held that the persons forming the class were entitled to take 
per capita and not per stirpes. (Pierson v. Garnett, Parsons v. Bar- 
barr, Crosby v. Clare, Ambler p. 397.) The names of all the per- 
sons who are entitled under the construction of the trust which we 
have adopted are set forth in the pleadings, and it is alleged that all 
are now before us as parties in the suit; but when the rights of a 
class are concerned, it is the invariable practice of the court to as- 
certain by an express inquiry, who, as nang to the class, are the 
persons entitled. 

There must, therefore, be a reference to a suitable person to as- 
certain and report what male descendants of the children of the tes- 
tator, bearing the name of Dominick, were living at the death of his 
daughter Margaret, and are now living ; and if any then living have 
died, who are entitled as their heirs or devisees ; and the same refe- 
ree must also take a proper account cf the rents and profits received 
or accrued since the death of Margaret. All further directions are re- 
served until the coming in of his report. 

We add a single remark in conclusion. It may be thought that 
we have bestowed unnecessary pains upon the consideration of a 
question which, owing to the provisions of the Revised Statutes, it is 
not probable will again become a subject of legal discussion. But 
in truth, there are various provisions in the article of Powers in the 
Revised Statutes, upon the construction and application of which the 
observations that have been made, and the authorities that have been 
cited, may be found hereafter t6 have a material bearing. 








Before the Honorable M. ULSHOEFFER, Referee. 
James McCuuskey v. James McGinteEy.—June, 1850. 


EQUITABLE MORTGAGE. 


The vendor of an unexpired term for years, has a lien and an equitable mortgage on the term 
for a balance of the purchase moneys unpaid against the vendee and subsequent purchasers 
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with notice ; and he is entitled to a judgment order for foreclosure and sale of the term to pay 


such balance. 
And so, although the vendor took vendee’s notes for the balance. 


THis was an action to recover the amount due on two notes which 
were given by the vendee for a balance of the purchase moneys on a 
sale of an unexpired term for years. 


The plaintiff, under § 132 of the Code, filed a notice of pendency of 
action at the time of commencing the suit, and in the complaint as- 
serted his lien and equitable mortgage, and prayed for a foreclosure 
and sale of the residue of the term, and an application of the proceeds 
to the payment of the notes. 

- On the part of the defence, it was urged that the plaintiff had no 
such lien and equitable mortgage, but the defendant mainly relied 
upon alleged payments, on account of the notes, to a person for 
whom (as is alleged) the plaintiff held the term and the notes in trust. 
The action was referred to the Hon. M. Ulshoeffer. 


E. C. Benedict, of counsel for plaintiff, cited Garson v. Green, 1 
Johns. Ch. R. 308; Fish v. Howland, 1 Paige Ch. R. 20; Mackreth v. 
Simmons, 15 Ves. 328; 4 Kent Com. 151 to 153 ; 2 Story Eq. Jur. 
§ 1217 to 1228. 


J. H. McCunn, of counsel for defendant. 


The Referee allowed certain payments to the alleged cestui que 
trust, and reported a balance of $52 68 cents due to the plaintiff on 
the notes ; and that the plaintiff had a lien on the term, and was en- 
titled to an order of sale thereof to pay that amount and his costs, 
and that the lien should relate back to the filing of the notice of the 
pendency of action. 

Judgment was entered accordingly, and a purchaser subsequent 
to the filing paid the amount of the judgment. 


a) 
Vice~Admiralty Court. 
(Lower Canada.) 
Before the Honorable HENRY BLACK. 
Tue Isapetta.—Dizon.—19 April, 1850. 
WRECK—SEAMEN’S WAGES. 


TuIs was an acton brought for the recovery of wages due to three 

of the promoters on a voyage from Milford to Quebec, and by the 

eight remaining promoters for wages on the return voyage from Que- 
VOL. VIII. 37 
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bec to London, interrupted by the stranding and abandonment of the 
vessel in the River St. Lawrence in the month of December last, a 
few days after her sailing from the port of Quebec. The vessel sail- 
ed from Milford on the 17th of September, on a voyage to Quebec, 
and thence back to London, and the seamen signed articles accord- 
ingly. She arrived at Quebec, in ballast, about the 9th of November, 
and after taking in a cargo, and remaining at the port of Quebec 
about fifteen days, sailed on her return voyage on the 24th of the 
same month. In consequence of some misunderstanding between 
the master and the crew, the vessel put back to Quebec, and sailed 
again on the 5thof December. On her voyage down the St. Law- 
rence, she was overtaken by a storm, as she was lying off Cacona, at 
anchor, of such violence as to part her anchors, and oblige the master 
to run her ashore in Cacona Bay, where she remained until the 14th, 
and then drifted away with the ice. The vessel continued to drift 
until she struck on Apple Island, in the River St. Lawrence, at which 
place she was moored with a hawser chain and a tow line, under the 
directions of the mate. The master and nine of the crew had lett her 
in the jolly boat and pinnace, while lying in Cacona Bay, and the 
rest of the hands came off in the long-boat from Apple Island. The 
vessel broke from her moorings on the 23d of December, knocked her 
bottom out, drove up inside of Green Island, and became a complete 
wreck ; and some days after she again drifted from Green Island and 
grounded on Basque Island. 

The objections taken to the claim of the promoters, were: 1st. 
That no wages were due on the outward voyage from Milford to Que- 
bec, because the vessel coming in ballast, earned no freight. 2dly. 
That the vessel was wrecked in the River St. Lawrence, on her re- 
turn voyage, and abandoned by the master as a total loss. 


Charles Alleyn and A. Campbell, Jun., for the promoters. 
John J. C. Pentland, for the owners and master. 


By the Court.—Buacx, J.—The claim of the seamen of wages for 
their services on the outward voyage from Milford to Quebec, is not, 
in my opinion, affected by the vessel’s sailing in ballast. The vessel 
arriving in safety at the port of destination of the outward voyage, 
wages accrued to the seamen for the whole period of that voyage, 
and one half of the period that the vessel remained in this port, (per 
Holt, C. J. apud Lord Raym, 739,) notwithstanding that the outward 
voyage was made by the ship in ballast, (The Two Catherines, 2 Ma- 
son’s Rep. 328.) The act of the owners in sending the ship out with- 
out a cargo, or in ballast, cannot affect the right of the seamen to re- 
muneration for their services, under the contract of hiring. The ser- 
vices of the seamen entitled them to their wages for that portion of 
the voyage which they had completed. Quebec was to the ship a 
port of destination, which in this respect is the same as a port of de- 
livery. (Brown v. Benn, 2 Lord Raym. 1247 ; 12 Mod. 409, 442; 1 
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L. Raym. 639.) The intermediate period between the arrival and 
departure on her voyage homeward, is apportioned by equal moie- 
ties, the one moiety of this time appertaining to the outward, and the 
other to the homeward voyage. (Holt, C. J.,12 Mod. 108; Hooper 
v. Perley, 11 Mass. Rep. 545; 1 Lord Raym. 739; Viner, Tit. Ma- 
riners, 15, 236.) The right of the seamen to the wages on the out- 
ward voyage, could only be divested by some act of misconduct on 
their part, whereby they would, by law, incur a forfeiture of them, 
and none such is alleged or appears. ‘Two English cases in the com- 
mon law courts (Hernaman v. Bawden, 3 Burr. 1844; Appleby v. 
Dods, 8 East. 300,) seem at first sight to militate against the claim of 
the promoters ; but upon aclose examination of these cases, it will be 
found that the courts felt themselves bound, by the express terms of 
the agreements, to say that there was but one voyage; whereas, the 
voyage in the present case consisted of two parts, the outward and 
homeward voyage—and no special agreement appears to consolidate 
them. (The Juliana, 2 Dodson, 504.) 

Upon the second objection, it is to be observed that the claim of the 
promoters is not for salvage, but for wages, and the question arises 
as to the effect of the abandonment of the ship by the master and 
crew, upon the claim, on the part of the crew, for wages accruing on 
the outward voyage. The storm which occasioned the wreck, ap- 
pears to have been a very violent one, and there is nothing to show 
that all proper measures were not taken for the safety of the vessel, 
when the accident happened. I have it not in my power to form a 
judgment upon this point, from the evidence in the cause, nor does it 
seem necessary that I should, as it lay exclusively with the master 
to leave the vessel or not, as in his judgment seemed best. . The pro- 
moters do not seem to have been guilty of any of the acts of miscon- 
duct which the law punishes by the forfeiture of wages; and the 
abandonment of the ship by the master had not, I think, the effect of 
divesting the mariners of their lien upon the ship, and whatever re- 
mained of the ship, for their wages. The decision of Mr. Justice 
Story, in the case of the Two Catherines, (2 Mason’s Rep. 319,) goes 
a great way to settle the present case. In that case, the ship sailed 
from Newport to Gibraltar, discharged the cargo there, proceeded to 
Ivica, in ballast, and thence with a cargo homeward to Providence. 
She was wrecked in the Narragansett Bay, and by great exertions of 
her master and crew, considerable portions of the ship and cargo 
were saved. The seamen claimed wages from Gibraltar to ivica, 
~ (the wages to Gibraltar having been paid,) and from Ivica to Provi- 
dence, asserting a right to wages, and if that could not be sustained, 
claiming a right to salvage equivalent to wages. The claim was re- 
sisted by an Insurance Company, to whom the things saved had been 
abandoned as for a total loss. The distinguished jurist before whom 
the case was argued, awarded the amount claimed on the voyage 
from Gibraltar to Ivica, as wages, and further as salvage, the wages 
of the seamen for the homeward voyage. In the case of the Neptune, 
(1 Haggard’s Rep. 227,) too, the wages awarded by Lord Stowell, 
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were wages which accrued on the voyage in which that vessel was 
wrecked, and were ordered to be paid out of the proceeds of the ma- 
terials saved, so far as the fragments would form a fund, though there 
was no freight earned by the owners. ‘There is, however, this diffe- 
rence between the two cases of the Neptune and the Tio Catherines, 
and the present case, that in the former two cases, the materials of the 
ships were saved by the exertions of the crew. In this case, nine of 
the crew came off with the master in the jolly-boat and pinnace, and 
of the twelve who remained with the mate, nine appear to have re- 
fused to obey his lawful authority and orders. The services of the 
remaining three, consisted only in the mooring of the ship in as con- 
venient a place as might be, for safety during the winter, and in as- 
sisting the mate and the people employed by him from the shore, in 
securing the ship’s stores, sails and running rigging, having then aban- 
doned her. Ido not, however, think that the difference between the 
two cases referred to, and the present one, is material. As has al- 
ready been said, the claim is for the wages on the outward voyage— 
not for salvage, or for wages as salvage, on the homeward voyage. 
Their claim would be postponed to any claim for salvage, but is a 
strict legal right, accompanied by lien, arid cannot be divested but 
by some act producing forfeiture. The different nature of the claim 
for wages on the voyage during which the wreck occurs, from the 
claim for wages on the previous voyage, is very distinctly put by Ba- 
ron Locré. (Esprit du Code de Commerce, liv. 2, tit. 5, art. 258, tom. 
2, p- 113.) The article of the Marine Ordinance of Louis XIV., 
giving to mariners a lien on the materials saved by them from the 
wreck, (Ordonnance de la Marine, tit. 4, art. 3,) would seem at first 
to confer the right only upon the seamen who actually did save the 
materials. But Boulay Paty, (Cours de Droit Commercial Maritime, 
tit. 5, sec. 8, tom. 2, p. 221, and seq.,) after examining and weighing 
the opinions of the different writers on this head, (Valin, Delvincourt, 
and Boucher,) concludes with showing that the seamen who have 
not been concerned in saving the materials, have a claim upon them 
for wages, to be postponed however, to the claim of those who have 
assisted in saving the wreck or materials, which latter seem to be 
treated as salvors. I accordingly decree to John E. Cooke, Gilbert 
King, and Henry Scowen, the amount of their wages upon the voy- 
age from Milford to Quebec, and for one moiety of the time that the 
vessel lay at Quebec, reserving to Gilbert King such other recourse 
as he may be entitled to, out of the remains of the ship, when the pro- 
ceeds come to be distributed by the court. 

The case of the remaining promoters, Charles Scott, John Smith, 
Job Swim, George Williams, Thomas Huzzy, Evan Lewis, Thomas 
James, and William Williams, stands upon an entirely different foot- 
ing from that of their companions. Their claim is for the few days 
which elapsed between the time of their shipping at Quebec, and the 
stranding of the vessel and the abandonment of her by the master and 
crew. Notwithstanding the great principle, that freight is the mother 
of wages, and the safety of the ship the mother of freight ; and that it 
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would therefore seem, that in all cases where the freight was lost by 
shipwreck, the mariners could have no claim for wages; yet, all the 
ancient Sea Laws, (Laws of Wisbuy, art. 15; Laws of Oleron, art. 
3, and Laws of the Hanse Town, art. 44,) as well as the Ordinance 
of Philip the Second of Spain, in the year 1513, (Tit. Average, art. 
12,) and the Marine Ordinance of Louis XIV., (Liv. 3, tit.4; Des 
Loyers des Matelots, art. 9,) give to the sailors wages out of the pro- 
ceeds of what they save of the materialsof the ship. There were no 
English decisions upon this point down to the year 1824, when in the 
case of the Neptune, (1 Haggard’s Rep. 228,) Lord Stowell allowed 
to the seamen by whose exertions part of the vessel had been saved, 
the payment of their wages as far as the fragments of the materials 
would form a fund, although there was no freight earned by the own- 
ers. The wages so allowed are evidently in the nature of salvage, 
and a reward, therefore, for the meritorious services of the seamen in 
saving the wreck, or fragments of the wreck. If another rule were 
adopted, the seamen would have no motive for exerting themselves in 
saving any portion of the wreck, and would be induced, upon the 
occurrence of a vis major depriving them of wages, to give up all 
care of the ship and cargo at once. (Mongalvy & Germain. Ana- 
lyse Raisonnée du Code du Commerce, tom 1, p. 386.) The rute 
adopted by Lord Stowell from the ancient maritime law of Europe, 
serves at once to protect the wreck from this danger, and at the same 
time by confining the salvage to the amount of the wages, holds forth 
no temptation to the seamen to expose the vessel to perils with a 
view of deriving from them high salvage, it being more the interest 
of the seaman to receive his wages in the ordinary tranquil course 
of navigation, than as a reward for services which must be generally 
laborious and perilous. But in the case before the court, it is not 
possible for me to say that the wreck of the ship was saved by the 
exertions of these individuals with the master and rest of the crew.* 
It is quite clear that the vessel having been wrecked in the course 
of the homeward voyage without earning freight, no wages were 
due. (Unless the seaman produce a certificate from the master, 
as required by the Merchant Seamen’s Act, 7 and 8 Vict., chap. 
112,§17.) The claim of thcse parties could only be for wages as 
salvage on the wreck, or fragments of the wreck, saved by their ex- 
ertions ; but they having abandoned the wreck cannot be considered 
as salvors, and I must therefore dismiss their claim, but without con- 
demning them in costs. 





* See an elaborate opinion on this subject by the accomplished jurist who now presides over 
the District Court of the United States for the District of Maine, Judge Ware, in the case of 
The Dawn, Davis, Rep. p. 123. 
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H, &. Girenit Dourt. 


[Southern District of New-York.]} 


Before the Honorable SAMUEL NELSON, Associate Justice of the Supreme Court of the 
: United States. 


James Scuort, Jr. aND Wire v. Neat BENSON. 


On motion of defendant this cause went off on payment of the costs of 
the Term. 

It was held on appeal from the clerk’s taxation of the Term costs, 
that witnesses from a distance, when detained over Sunday, are en- 
titied to pay for attendance on that day. 

It was also held, that when at the opening of the term, the court 
was adjourned over several weeks to a later day, the attendance of 
the witnesses, as well at the opening of the term as at the period to 
which it was adjourned, if actual, was chargeable as part of the costs 
of the term ; even though both parties were ready for trial, and the 
ea ou which the cause went off did not exist at the opening of 
the term. 


A. C. Nien, for plaintiffs. 
A. L.. Jordan, U. 8. District Attorney, for defendant. 








Court of Appeals. 
Decisions, April Term, 1848, at the City Hall in the City of New-York. 


Conetia Dopee, Appellant, v. Rate Mannine and others, Re- 
spondents. Decree of the Chancellor modified. N. Hill, Jr., for appel- 
lant; M. T. Reynolds, for respondents. 

This was a case involving the construction of a will in regard to 
the charge, and lien of a legacy, and the time when, and by whom 
it should be paid. Reported, 1 Comstock, 298. 

Tue Morvat Insurance Company of the city and county of Al- 
bany, plaintiffs in error, v. NicHotas Conover, defendant in error. 
Judgment affirmed. R. W. Peckham, for plaintiffs in error. M. T. 
Reynolds, for defendant in error. 

This was a question as tothe authority of the secretary of an Insu- 
rance Company to give a written assent to the assured to assign his 
interest in the policy, &c. Also a question, as to a bill of exceptions 
in reviewing the decision of a circuit judge, disregarding a variance 
hetween the declaration and proof. Reported, 1 Comstock, 290. 

JosepH Siocum, Appellant, v. JosepH P. Mosuer and Isaac 











THE NEW-YORK LEGAL OBSERVER. 295 


Court of Appeals.— Decisions. 





——— 





Cuasson, Respondents. Decree of the Chancellor affirmed. D. L. 
Seymour, for appellant. Samuel Stevens, for respondents. 

This was a bill filed by Slocum for the specific performance of a 
written, sealed agreement, made between Classon and Slocum, and 
executed by Classon, for the sale of Classon’s share of a farm (undi- 
vided) owned by him and Mosher together. The answer set upa prior 
parol agreement by Classon, to convey the same premises to Mosher, 
and a part performance of it by payment, by Mosher, as a part of the 
consideration, from time to time, to Classon, of some five hundred 
dollars in money, and the acceptance by Classon of a deed to Mo- 
sher, which he said he intended to sign when he reached Mosher’s 
residence—Classon residing in St. Louis. Also, that Slocum, with 
others, induced Classon, while on his way to Mosher’s, to sign the 
agreement, by false representations, and taking advantage of his in- 
temperate habits, &c. Subsequent to the execution of the written 
agreement, Classon did execute an absolute conveyance to Mosher, 
which was recorded. It was a question of fact; as to which, the 
chancellor remarked, ‘ that he concurred with the vice-chancellor in 
his conclusion, that the contract, of which a specific performance is 
sought, was unfairly obtained ; and that a court of equity ought not to 
enforce its performence as against either of the defendants. Lut if 
the complainant has any claims whatever, against the defendant 
Classon, he should be left to his remedy atlaw.” Not reported. 

Rosert Reyrwnotps, plaintiff in error, v. Henry H. Mynarp and 
others, trustees, &c., defendants in error. Judgment affirmed. C. B. 
Dutcher, for plaintiff in error. Henry Hogeboom, for defendants in 
error. 

This was an action commenced before a justice of the peace, to re- 
cover for services of plaintiff’s son as teacher of a district school; he 
having obtained a certificate of qualification and kept some three 
months, when he was discharged by two of the trustees, after a dis- 
trict meeting held, for alleged improper conduct. He was hired by | 
the trustees for four months, and was paid for the time which he actu- 
ally kept. And this suit was brought for damages in the breach of 
the contract. The plaintiff recovered judgment before the justice, 
which was affirmed on certiorari in the Common Pleas. It was re- 
versed by the Supreme Court and the latter judgment affirmed in this 
court. ‘There were several points taken on the argument. One was, 
that the justice had no jurisdiction; and the plaintiff should have 
been non-suited, because the evidence showed that the county super- 
intendent of common schools had, on an appeal to him by two of the 
trustees, given his decision in writing, that the teacher should be dis- 
charged and paid only for the time he had actually kept the school. 
Cited Decision of Superintendent, 1841, page 180; 11 Wend. R. 90. 
That it was a case within the provisions of the act of April 20, 1830, 
1R.S.,481. That the deputy superintendent had the same power 
as the superintendent in such a case. Session Laws, 1841, vage 
236. That teachers were presumed to make their contracts with full 
knowledge of the law. Decision, (of Superintendent,) 1837, pages 
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101-2. The application for a non-suit on this ground was overruled 
by the justice ; and his decision seems to have been sustained through- 
out, as no allusion is made to it in the opinion of the Supreme Court. 

The Supreme Court reversed the judgment of the Common Pleas 
on a single point, as appears from their opinion; that was, that two 
individuals who were inhabitants of the district, had sent to school, 
and liabie to taxation to raise funds to discharge teacher’s wages, 
but who had not actually paid their assessment, were offered as wit- 
nesses by the defendants, and rejected by the justice on the ground 
of interest. It was held, that their interest did not disqualify them; 
it went to affect their credit only. Not reported- 

Simon SuHin1xer, plaintiff in error, v. Isaac Houston, defendant 
in error. Judgment reversed with a venire de novo by the Supreme Court; 
costs to abide the event. G.Stowand N. Hill, Jr., for plaintiff in error. 
J. A. Spencer and J. D. Willard, for defendant in error. 

This was a question of what constitutes a sale and delivery under 
the statute of cumbrous articles, (a pile of lumber.) Reported, 1 
Comstock, 261. 

Cuauncey Dexter and another, plaintiffs in error, v. Amos Ap- 
ams, sheriff, &c., defendant in error. Judgment affirmed with double 
costs. HH. G. Wheaton, for plaiutiffs in error. N. Hill, Jr., for defen- 
dant in error. 

This was a question of the liability of a sheriff for an escape from 
the jail limits; where it appeared that the prisoner was induced to 
go off the limits by means of deception and misrepresentation, (a 
false message sent to him by an officer having an execution against 
him on another judgment.) Reported, 2 Denio, 646. 

Joun Rowtanp, plaintiff in error, v. Gzorce K. Fuuer, defen- 
dant in error. Judgment affirned. N. King, for plaintiff in error. 
Henry Fuller, for defendant in error. 

This was a special demurrer toa declaration. The declaration 
was for injuries to the plaintiff’s premises in plowing up and sub- 
' verting the soil lying open in the highway opposite to and in front of 
his lots, &c. The declaration was very singularly drawn ; it com- 
menced in an action of ¢respass, the allegations of the injuries and 
the termination was in case. The demurrer was sustained. Not 
reported. 

Erastus Sparrow, plaintiff in error, v. ExizanetH Kyneman, 
defendant in error. Judgment reversed, with a venire de novo by the Su- 
preme Court ; costs to alike the event. H. 8. Dodge, for plaintiff in er- 
ror. N. Mill, Jr., for defendant in error. 

This was a case deciding that a quit claim decd from the husband, 
did not estop his grantee, or one holding under him, from showing 
that the husband was not seized of such an estate as entitled his 
widow to dower. Reported, 1 Comstock, 242. 
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SELECTIONS FROM RECENT ENGLISH DECISIONS. 


Before the LORD CHANCELLOR. 
MactuureE v. Riptey. Jan. 24, 25, 26, 29, 1850. 


INJUNCTION-——PROCEEDINGS AT LAW-—-BREACH OF CONTRACT. 


Held, reversing the decision of the Vice Chancellor of England, and dissolving an injunction 
staying further proceedings on a judgment recovered in an action for breach of contract, 
that as there was no fraud shown in obtaining the contract, for the breach of which the 
action was brought, the plaintiff at law was entitled to proceed on the judgment. 


Tus was an appeal from an order of the Vice Chancellor of 
England, continuing the injunction to restrain the defendant from 
proceeding on a judgment in an action for breach of contract. It ap- 
peared that in June, 1846, the defendants, merchants at Liverpool, 
entered into an agreement with the plaintiff, a merchant at Belfast, to 
undertake a joint adventure to ship wool to China, and the proceeds 
to be vested in the purchase of teas. In the following March, the 
first payment became due, but was not paid by Maclure, and the de- 
fendants then offered to release the plaintiff from his contract, which 
he, after inspecting the correspondence between the defendant’s 
agent in China, accepted. On the 16th March, the plaintiff, however, 
wrote to say, he would take part of the cargo of tea coming home, which 
the defendants agreed to; but on the arrival of the cargo the plain- 
tiff refused to fulfil his contract without being allowed the full benefit 
of the first contract, whereupon an action for the breach was brought. 
The Vice Chancellor of England granted an injunction to stay the 
action, which was, however, on appeal, suspended until the trial 
thereof, when the defendants obtained a verdict for £1,700, and a 
motion for new trial had been refused by the Court of Exchequer ne- 
gativing the fraud pleaded by the plaintiff by withholding two letters 
from China of the 19th and 22d of December, in order to induce him 
to forego his contract. An injunction was then granted by the Vice 
Chancellor to restrain the defendants from proceeding on the judg- 


ment, from which this appeal was presented. F 


Malins and Renshaw, for the appellants. 
Bethell, Rolt, and Eddis, for the respondent. 


Tue Lorp Cuance.tor, after taking time to consider, said, the 
two letters which had not been shown could have made no difference 
in the result of the plaintiff ’s intention, as they contained even more 
disheartening statements in respect of the venture than the other 
letters. The defendants had given the plaintiff all the information 
they had themselves, and when he refused to pay his share when it 
became due, his interest in that venture ceased, and in respect of the 
cargo of teas, he was a purchaser. The appeal must therefore be 
allowed with costs. 


VOL. VIII. 38 
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Duncan v. Lunttry. Nov. 30, Dec. 3, 1849. 


DEMURRER FOR WANT OF EQUITY—LEAVE TO AMEND. 


Upon appeal from the Vice Chancellor Knight Bruce, allowing a demurrer for want of 
parties only, with leave to amend, a demurrer for want of equity was allowed without 
entering on the demurrer for want of parties, as the bill did not show any case for the in- 
terference of a Court of Equity, but leave was given to amend. 


Tuis was an appeal from an order of the Vice Chancellor, Knight 
. Bruce, allowing a demurrer for want of parties, with leave to amend. 
It appeared that William Clowes took 100 shares of £10 each in the 
Abney Park Cemetery Company, and that at his death, in 1847, his 
executors took the shares to the company’s offices for registration in 
their names, when the secretary of the company, John Conquest, in- 

uired whether they were willing to sell 50 at £9 per share, to which 

e executors agreed. In 1848, the executors received information 
from the company that the shares had been sold to one Dyer for £9 
7s. 6d. per share, but that the proceeds had been absconded with by 
their secretary. They then filed this bill asking to make the directors 
liable for the amount so received. Upon a general demurrer for 
want of equity and want of parties, in not making Conquest or Dyer 
a party, the Vice Chancellor Knight Bruce entertained considerable 
doubts as to the equity of the bill, but allowed the demurrer for want 
of parties only, with leave to amend; whereupon this appeal was 
presented. 


Bacon and Collins, for the appellants, cited Davis v. Bank of 
England, 2 Bing., 393 ; Harrison v. Prise, Barnardiston, 324; Ashby 
v. Blackwell, 2 Eden, 299. 


J. Russell, and Miller, for the respondent, cited Coles v. Bank of 
England, 10 A. & E., 437. 


Tue Lorp CuHanceE.tor said, that the bil! did not disclose a case 
for the interference of a Court of Equity, and that the decision in 
Ashby v. Blackwell, cited at bar, did not uphold the present bill. 

ithout entering on the question of want of parties, the demurrer for 
of equity would be allowed, but with leave to amend. 


- 


Vice-Chancellor WIGRAM. 


Winturop v. Murray.—Jan. 23, 25, 1850. 
WARRANT OF ATTORNEY—DEFEASANCE—INJUNCTION TO RESTRAIN 
EXECUTION. 


Where a warrant of attorney was given further to secure the payment of moneys advanced at 
the plaintiff’s request, and the defeasance provided that judgment might be entered and ex- 


1 i 
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cution issued on default of payment of the premiums of a policy of insurance, which was 
also given by way of security ; an injunction was dismissed with costs to restrain execution, 
where the policy had been forfeited by non-payment of the premiums, although the creditor 
had at the expiration of four days procured a renewal of the policy by payment of such pre- 
miums. 


Turs bill was filed for an injunction to restrain the defendant, Mr. 
Murray, from issuing execution against the plaintiff for £2,700, and 
interest, under a warrant of attorney, which had been given by the 
laintif further to secure the payment of £2,700, advanced by Mr. 
Marte’ at the request of the plaintitfs and the other defendants, co- 
directors of the Universal Salvage Company, for the use of the com- 
pany. The money had been advanced on the security of the joint 
and several bonds of the directors, and on default being made in the 
payment, the debt was agreed to be secured by a policy for £5,000 
on the life of defendant, Watson, the creditor, in the Hand-in-Hand 
Assurance Office, and the warrant of attorney was also given, but 
judgment was not to be entered up or execution issued until default 
made in payment of the premiums, in which case Mr. Murray might 
renew the policy or pay the premiums at their expense. The policy 
was effected on the 4th August, 1846, but the primium falling due on 
the 24th June, 1847, according to the custom of the office, not having 
been paid, the policy expired on the 24th July, and Mr. Murray re- 
newed the policy four days afterwards, and entered up judgment. 


The Solicitor General and Elderton, for the plaintiffs. 


W. W. Cooper and H. C. Jones, for some of the defendants in sup- 
port of the injunction. 


Wood and Glasse, for Mr. Murray. 


The Vice-CHANCELLOR, after taking time to consider, said, that it 
was not shown Mr. Murray had misled the plaintiffs as to the cus- 
tom of the insurance office, in requiring payment of the premiums 
on the 24th June ; and as the policy had been allowed to expire, the 
danger against which the parties had intended to provide had actu- 
ally taken piace, and the circumstance that he had prevailed on the 
office to renew the policy, did not avoid the right he would otherwise 
have undoubtedly had to issue execution. The bill must, therefore, 
be dismissed without costs as to the other defendants, but with costs 
as to the defendant Murray, to be taxed and paid out of the fund in 
court, and the residue to be paid in satisfaction of the judgment. 





Orp v. Fawcett.—Jan. 11, 12, 1850. 


ORDER FOR PRODUCTION OF TRADE BOOKS SUIT FOR INFRINGE- 
MENT OF CUSTOM. 


In a suit to establish a custom at a particular place that all corn'should be ground at the plain- 
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tiff’s mill, and seeking an account against the defendant, a corn dealer, of an alleged in- 
fringement thereof, an order was made for the production of his trade books, with leave to 
file affidavits in order to seal up such parts as were immaterial to the question in issue. 

y 


Tus bill was filed to establish a custom in a district near Wakefield, 
that all corn grown therein should be ground at the plaintiff’s mill, 
and for an account of corn ground for the defendant, a corn and flour 
dealer, who occupied a farm in the district, at other mills, and for 
payment of the loss caused by such infringement of the custom to 
the plaintiff’ By the defendant’s answer, the custom was denied, or 
if it did exist, that there had been no breach thereof. A motion for 
the production of the defendant’s trade books was now made, for the 
inspection of the plaintiff or his solicitors. 


Rodwell, in support, referred to Lancaster v. Evors, 1 Phill. 349. 


C. Barber, contra, on the ground that as the custom denied by the 
answer was not established, the production could not be enforced, 
citing Adams v. Fisher, 3 My]. & C. 526; and that the material en- 
tries were so intermixed with matters having no relation to the issue, 
that it was impossible to conceal them by sealing them up; and also 
that the defendant by his answer stated his willingness to pay £200 
so soon as the custom should be established, which would exceed the 
amount in such case due to the plaintiff. 


The Vice-Chancellor said, that unless the defendant could pro- 
duce affidavits showing grounds for qualification, an unqualified or- 
der for production would be made, as the entries in the books might 
show that an infringement of the custom had been committed by the 


defendant. 
mF 
In the Exchequer. 
Arxinson v. Kinnear.—VJan. 17, 1850. 


SURGEON——RESTRAINT OF PRACTICE WITHIN TWO-AND-A-HALF MILES. 


Held, that a covenant by a surgeon not to practice within two-and-a-half miles of the place of 
business, the good-will of which was sold to the plaintiff, was not void asin restraint of 
trade ; and that such distance must be computed by the nearest public way. 


THIs was a motion for a new trial on the ground of misdirection, or 
to reduce the damages to one shilling, pursuant to leave reserved, or 
in arrest of judgment. The action was brought to recover the sum 
of £1000, as liquidated damages upon a covenant by the defendant, 
in adeed of partnership, not to carry on the business of a surgeon 
within two-and-a-half miles of the plaintiff, who had purchased 
the defendant’s business as a surgeon, in Dorset Crescent, Finsbury 
Square, and the breach alleged was, that the defendant had prac- 
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ticed his profession at 44, Trinity Square. At the trial on the 12th 
January last, before Rolfe, B., the learned judge directed the jury that 
the words in the covenant meant the nearest public way, and reserv- 
ed leave for the defendant to move to enter the verdict for one shil- 
ling, if the court were of opinion that the action should be as for a pe- 
nalty and not for liquidated damages. 

Hurlstone, in support, contended that the route taken by the prin- 
cipal omnibuses and carriage traffic was the usual way, which would 
make the distance beyond the two-and-a-half iniles. The £1000, was 
a penalty, though it was called liquidated damages in the partnership 
deed, and besides, the covenant was illegal as being in restriction of 
trade, citing Kemble v. Farren, 6 Bing. 141; 3M. & P. 425; Gals- 
worthy v. Strutt, 1 Exch. R. 659; Horner v. Flintoff, 9 M. & W. 678 ; 
Boys v. Ancell, 5 Bing., N. C., 390; 7 Scott, 364; Beckham v. Drake, 
8 M. & W. 846. 


The Court said, the stipulation not to practice within the two-and- 
a-half miles was a very fair and reasonable one, as the practice, 
which the defendant had disposed of to the plaintiff for a valuable 
consideration, might be rendered worthless by the defendant’s inter- 
fering therewith, and that distance was to be computed by the nearest 
public way. The parties had stipulated that the amount of damages 
for an infringement of the covenant should be £1000, and although 
the damages so arising were uncertain, yet they had agreed to call 
them “liquidated damages,” and there was no reason to treat them 
asa penalty. The rule was, therefore, refused. 


VALLEE v. DuMERGUE.—Jan. 14, 1850. 
ASSUMPSIT—FOREIGN JUDGMENT——IRREGULARITY—PLEADING. 


In an action of assumpsit on a French judgment, evidence was held properly admitted under 
a plea of non-assumpsit, to prove that the foreign judgment was irregular and void on the 
ground of insufficiency in the service of notice or process according to the law of France. 


THIs was a motion for a new trial on the ground of the improper re- 
ception of evidence in an action of assumpsit on a judgment recover- 
ed against the defendant in France. At the trial the defendant, un- 
der the plea of non-assumpsit, adduced evidence to show that he had 
not been served with any notice or process in accordance with the 
law of France, and that the judgment was therefore bad. The ver- 
dict having been found for the defendant, 

The Attorney General, in support of the motion, contended that the 
defendant should have pleaded specially in order to avail himself of 
the irregularity in the process. It appeared on the face of the decla- 
ration that the defendant resided in London, and had not appeared 
in the French Court, though duly called, and judgments of foreign 
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courts would be recognized by the English courts as binding, unleas 
they appeared prima facie to be repugnant to natural justice. 


The Court held, that the evidence of the irregularity in the judg. 
ment, according to the law of France, was properly admitted under 
the plea of non-assumpsit, and refused the rule. 





Queen's Bench. 


Gasxitt v. SHeen.—Jan. 25, 1850. 
EVIDENCE——ADMISSION OF LETTERS. 


In an action to recover a sum of money which had been paid by mistake, certain letters were 
held properly to have been admitted to show a demand, and that no defence thereto had 
been set up, although no answer was sent, nor any admission of the receipt made. 


Tats was an action by an advertising agent against the proprietor of 
the Bedford Mercury, to recover a sum of money which had been 
paid a second time by mistake. Letters were produced, and admit- 
ted at the trial, from the plaintiff to the defendant, representing the 
circumstances, but no answer was returned nor admission made of 
having received them. The plaintiff having obtained a verdict for £7 
7s. 9d., a rule nisi had been obtained for a new trial, on the ground 
of the improper reception of the letters. 


M. Chambers and Piggott, showed cause against the rule, which 
was supported by O’ Malley and Spicer. 


The Court said, the letters were admitted to show that a demand 
had been made, and the defendant set up no defence in answer to the 
letters, and the rule was discharged. 





In the Common Pleas. 
Dor d. Caurcu v. Pontirex and another.—Jan. 21, 1850. 


MEMORIAL OF ANNUITY DEED“~PAYMENT BY CHEQUE. 


Held, that a memorial stating, as part consideration for an aunuity, the payment of a cheque 
on 29th December, 1837, drawn on the defendant’s bankers, was not void for not stating 
when the cheque became payable—as the court would presume the cheque was drawn on 
the day of date and imported payment on the same day. 


A RULE nisi was obtained to enter a nonsuit in this case upon leave 
reserved in Michaelmas Term last. The action was in ejectment to 
recover possession of certain premises upon which the lessor of the 
plaintiff had erected a brewery, the defendants advancing the money 
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and finding materials for the same, on the security of an annuity 
amounting to 11 per cent. on the sum so advanced. In April, 1839, 
the annuity deed was executed, the memorial of which stated the 
consideration to be £1,882 3s. 6d., for work and labor, and goods 
sold and delivered, and £1,303 18s. 9d. for money lent and advan- 
ced, and interest thereon, and which was stated to have been paid 
as follows, namely: £250 by cheque of defendants on 29th Decem- 
ber, 1837, on Messrs. Smith & Co., their bankers, &c. At the trial 
before L. C. J. Wilde, it was objected that the memorial did not suf- 
ficiently comply with the stat. 55 G. 3, c. 141, in stating how and in 
what manner the consideration was paid, as it did not appear when 
the cheque became payable. A verdict having been taken for the 
plaintiff, with leave to enter a nonsuit ifthe court were of opinion that 
the memorial was sufficient, this rule had been obtained. 


Whately and J. Brown, showed cause. 
Bovill, in support. 


The Court said, it was well understood that a payment by cheque 
imported a payment on the day on which it was dated, and the court 
would not presume an evasion of the statute by misdating of the 
cheque. The rule to enter nonsuit must, therefore, be absolute. 





Navone v. Happen and another.—Jan. 23, 24, 1850. 


MARINE INSURANCE-~-TOTAL OR PARTIAL LOSS. 


On special case held, that a plaintiff is not entitled to recover on a policy of insurance against 
total loss, and excepting the case of an average one, of the freight of a ship consisting of bales 
of silk, where a portion of the bales only have been rendered unmarketable, and the ramain- 
der might have been sent to England within a reasonable time and at a reasonable expense. 


Tus was a special case for the opinion of the court, whether the 
facts stated showed a total or only a partial loss. The action was 
brought on a policy of insurance against total loss, and excepted the 
case of an average loss, by the Neptune Marine Assurance Compa- 
ny, on the freight of the ship Wanderer, consisting of eighty-one 
bales of silk, imported by the plaintiff from Leghorn to England. It 
appeared that owing to stress of weather the ship was obliged to put 
into Gibraltar, and that upon examination of the cargo, twenty-three 
of the bales of silk were so much damaged as to lose its merchantable 
character, and they were accordingly sold by auction, and this action 
was brought as for a total loss. 


Barstow, for the plaintiff, contended that this amounted to a total 
loss, citing Roux v. Salvador, 4 Scott, 1; 3 Bing., N. C., 266. 


Martin, contra, was not heard. 
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The Court said, that as the greater part of the silk might have been 
sent over to England in another vessel, and at a reasonable expense, 
and within a reasonable time, the plaintiff had only sustained a par- 
tial loss, and that, therefore, he was not entitled to recover under the 
policy, which expressly excepted the case of an average or partial 
oss, and the verdict must be entered for the defendants. 
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A Treatise on tHe Law or Evipence, sixth American from the ninth London edition, 
with considerable alterations and additions. By S. Marcu Puituirps, Esq., Barrister at Law. 
In five volumes. By Esek Cowen, late one of the Judges of the Supreme Court of the 
State of New-York ; assisted by Nicholas Hill, jun., Counsellor at Law. With additional 
Notes and References to the English and American cases to the present time. By J. M. 
Van Cott, Counsellor at Law. New-York: Published by Banxs, Goutpv & Co., Law 
Booksellers, No. 144 Nassau-street, and by Goutp, Banxs & Gouxp, No. 104, State-street, 


Albany. 

Tuts is a work that has been long favorably known to the public, and has pass- 
ed through nine English editions, and six American editions. The last English 
edition has been carefully revised, and many parts of it remodelled and re-writ- 
ten. The fifth American edition was published some years since in four yo- 
lumes, with notes by the late Mr. Justice Cowen, assisted by N. Hill, Counsel- 
lor at Law. 

The notes composed about two volumes of new matter, and it was remarked 
by an eminent counsellor at law, in our hearing, that Cowen and Hill had “ ran. 
sacked every thing.” 

It was in the year 1839, that the edition with these notes was published. 
The last American edition of this work has recently beeu published with these 
notes, and in addition thereto, with notes and references to the English and Ame- 
rican cases to the present time, by J. Marsden Van Coit, Counsellor at Law. 

Mr. Van Cott’s notes take up about 300 pages at the end of the fifth volume 
of the present edition, and are also found interspersed throughout the work. 

We recommend this work to the professional reader. In it he will find all the 
decisions of the courts in England and America on the subject of evidence, brought 
down to the present period. 

We are aware that Mr. Greenleaf, in the preface to his work on Evidence, 
says that the body of notes to Starkie and Phillipps’ work on Evidence, have 
“become so large as almost to overwhelm the text, and thus greatly embarrass- 
ing the student and increasing the labors of the instructor.” 

But we will remark here, that the readers of the work of Mr. Phillipps are not 
studenis, but lawyers who have seen practice, and who have arrived-at years of 
manhood in the profession. 
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i And some of our readers have reached the sear and yellow leaf of their pro- ( 
if fessional course. 
if To all who claim to be practitioners, and not mere students, the work before . 
Fi us will yield a rich harvest of knowledge for immediate and practical use. ti 
i The notes, will, in a great many cases, be found to be an abridgenent of the b 
i case cited, containing all the matter bearing on the subject which is mentioned, t 
q necessary toa full understanding of the question raised. n 
Indeed, we look upon this work of Mr. Phillipps, as now published, to be an 
abridgement of the whole Law of Evidence as used in the English and American r 
courts ; and we are certain that no lawyer in practice will feel himself at home p 






without this work by his side, as a daily and familiar friend. A. Ne 
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